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TORRUELLA, Chief Judge. The appellant, Beaver Pl ant

Operations, Inc., seeks review of the Final Judgnment of the
Cccupati onal Heal th and Saf ety Revi ew Comm ssi on. For the reasons
di scussed bel ow, we vacate the citation.

BACKGROUND

Factual Background

The foll owi ng facts are not i ndi spute. Beaver runs a wood-
burning electricity plant in Livernore Falls, Maine. One of the
bui | di ngs i n Beaver's pl ant has a 140-foot tall em ssions stack onits
roof with a steel |adder attached to its side.

On August 26, 1996, t he body of an enpl oyee of East nount
Envi ronnent al , an out si de environnental testing conpany, was found in
a crevice onthe roof, near the base of the stack. It was apparent
that he had fallen, but there were no witnesses to the accident.

The fall pronpted an OSHA i nspection. As aresult of the
i nvestigation, Beaver received acitation for a violation of OSHA
standard 29 C.F. R 8 1910.23(a)(2), which provides:

Every | adderway fl oor openi ng or pl atformshal |

be guarded by a standardrailingwth standard

t oeboard on al | exposed si des (except at entrance

to opening), with the passage throughtherailing

ei t her provided wi th a swi ngi ng gate or so of f set

that a person cannot walk directly into the

openi ng.

§ 1910.23(a)(2) [hereinafter § (a)(2)].



Appr oxi mat el y seventy feet above t he roof, the | adder passes
t hrough a rectangul ar openinginthe fl oor of a platformthat encircles
t he stack. The fl oor opening i s bordered on one side by arailingthat
guards the perinmeter of the platformand on the opposite side by the
stack and the | adder. Beaver received the citation because the two
ot her sides of the opening are not guarded.

The | adder is used by only two Beaver enployees who
periodically clinbthe stack and performtasks. Those two enpl oyees
have been wi t h t he conpany si nce the constructi on and start up of the
pl ant in 1992. They are required, and were trai ned, to use a | adder
climbi ng device, whichis attachedto a belt around their waste andto
arail of theladder. Wenthey step off the |l adder onto the platform
t hey are supposed to attach thensel ves to a safety | anyard. Their work
is conducted away fromthe | adderway opening.

Addi tionally, the | adder is used four times a year by an
enpl oyee of Eastnount Environnental to conduct quarterly eni ssions
tests. Eastnount trainsits enployees onthe use of safety cli nbing
devi ces and provides its own safety equi pnent.

1. The ALJ's Opinion

After hearing testinmony froman OHSA expert, industry
experts, a design engineer fromthe firmthat designed Beaver's
wor ksi te, a Beaver pl ant engi neer, and ot her Beaver enpl oyees, the

Adm ni strative LawJudge ("ALJ") vacated the citation. First, the ALJ
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observed that two standards apply to platforns, 8§ (a)(2), which applies
to | adderway fl oor openings, and 29 C. F. R 8§ 1910.23(c) (1) [hereinafter
8(c)(1)],*which appliesto open-sidedfloors, platforns, and runways.
The ALJ t hen noted t hat confusion ari ses because 8§ (a)(2) appliesto
| adderway fl oor openings and 8 (c)(1) referstoan "entrancetoa. .
. fixed |l adder." However, relying onthe testinony of OSHA' s expert,
t he ALJ expl ained the difference: Section (a)(2) appliesto aladder
openingontheinterior of the platform which nust be protected, and
8 (c)(1l) appliesto aladder opening onthe exterior of the platform
(an opening on the perinmeter), which need not be protected.
Determning that 8§ (a)(2) is the proper standard for Beaver's
fl oor openi ng, the ALJ addressed the Secretary's interpretation of §
(a)(2). The Secretary argued that 8 (a)(2) requires guardinginthe
formof a swing gate or offset railing at the entrance to a | adderway
fl oor opening. The ALJ comrent ed, however, that such a readi ng, which
woul d adm ttedly achi eve t he standard' s goal of protecting enpl oyees
wor ki ng on the platformfrominadvertent falls throughthe entrance,
failed to account for the parenthetical "(except at entrance to
opening.)" The ALJ recognized that only in the absence of the

par ent heti cal does t he st andard unanbi guously require a swi ng gat e or

1 Section (c)(1) providesinrelevant part: "Every open-sided fl oor or
pl atform4 feet or nore above adj acent fl oor or ground | evel shall be
guarded by a standardrailing . . . on all open sides except where
there is entrance to a ranp, stairway, or fixed | adder. "
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of fset railing at the entrancetothe opening. Significantly, at the
heari ng, the OSHA expert was unabl e to explain the meani ng of the
parenthetical in a manner consistent with the Secretary's
interpretation. The ALJ concl uded, therefore, that the presence of the
parent heti cal coul d reasonabl y be under st ood t o excl ude the entrance to
t he | adderway fromguardi ng requi renents, an understandingthat is
consi stent with the standards for guardi ng peri meter entrances in 8§
(c)(1) and stairway floor openings in 29 CF. R 8§ 1910.23(a)(1)
[ hereinafter 8 (a)(1)].? In summary, the ALJ concl uded that the
Secretary' s interpretation was i nconsistent with the other standards
for guarding floor openings and was, therefore, unreasonable.
As a consequence, the ALJ found, relying on expert testinony,
t hat t he anbi guous | anguage creat ed confusioninthe industry sothat
there i s no consensus on t he guardi ng requi red at openi ngs. Despite
testi nony fromBeaver's pl ant engi neer acknow edgi ng t hat sone f or mof

guardi ng was requi red® and the availability of three OSHA i nterpretive

2 Section (a)(1) provides inrelevant part: "Every stairway fl oor
openi ng shall be guarded by a standardrailing. . . . Therailing
shall be provided on all exposed sides (except at entrance to
stairway)."

3 Specifically, the engineer testified as foll ows:
Q Do you have any i dea of why there shoul d be a chai n on
ei ther side? Wiy the draw ngs called for a chain on the
other side — on either side of the platform opening?

A. Statute requires a closure.
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letters*that explainthe Secretary's interpretationof §(a)(2), the
ALJ hel d that "the Secretary had not provided fair notice of its
interpretation of the cited standard as applied in this case."

Beaver al so present ed evi dence that until August 1996, none
of Beaver's enpl oyees or any enpl oyee of an outsi de consul tant had ever
had an incident relatedto the |l adder, nor had any enpl oyee voi ced a
concern about the safety of the | adderway openi ng. Moreover, one of
t he Beaver enpl oyees who periodically worked onthe platformtestified

that a swing gate woul d nake it nore difficult to maneuver i nthe work

Q What statute?
A CF.R 29, concerning |adders and wal kways.
Q Requires — what do you nean by cl osure?

A It requires an automatically closing gate. There are
exceptions for a chain.

ALJ: . . . Isit your understandi ng that the openi ng of that
pl atformon t he st ack shoul d have had chai ns on ei t her side
of the platfornf

A: | have seen a drawi ng that indicates that there are
chains installed either side of the opening. Yes, sir.

ALJ: Andit's your understandingthat that's what they [sic]
standard requires?

A: That's correct.

J.A at 103 (transcript of hearing).

4 The Comm ssion's opinioncites four letters, but only threeletters
were introduced into evidence before the ALJ and the Conm ssi on.
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area. However, the ALJ did not nmake a findi ng regardi ng Beaver's
know edge of a hazardous condition, or |ack thereof.
Based on t he fi ndi ng t hat Beaver di d not have notice of the

standard's requirenents, the ALJ vacated the citation.



[1'l. The Commi ssion's Opinion

The Conmm ssion reversed the ALJ' s decision and affirned the
citation. The Comnm ssion concluded that the parenthetical appliedto
the words just preceding it "by a standard railing with standard
t oeboard, " rather thanto the nore general guardi ng requirenent and,
therefore, that the entrance nust be guarded by a swi ngi ng gate or
of fset railing. The Conm ssion reasoned that there is no | egal
requi rement that 8 (a)(2) be consistent with 8 (a)(1) or 8 (c)(1),
particularlyinlight of "differing considerations and purposes behi nd
t he di fferent guardi ng requi renents.” The Conm ssi on al so concl uded
t hat "t he | anguage of t he standard provi des adequate notice that the
| adderway fl oor openi ng nust be guarded." The Conm ssi on referenced
the OSHA Interpretive Letters but nmerely to denonstrate that the
Secretary's interpretation of 8 (a)(2) in this proceedi ng was

consistent with its earlier interpretations. Cf. Martin v.

Qccupational Safety & Health Revi ewConmmi n, 499 U. S. 144, 157 (1991)

(noting that | ess formal neans of i nterpreting regul ati ons, such as
interpretive rul es or agency enf orcenent gui del i nes, can be brought to
bear on the reasonabl eness of the Secretary's position). The
Comm ssi on drewno factual conclusions fromtheinterpretiveletters
W t h respect to Beaver's actual or constructive notice. Additionally,
t he Comm ssi on di sm ssed any reference to industry practi ce based on

its conclusion that the standard was not vague or anbi guous. The
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Conmi ssi on then conpl eted its anal ysis by finding that enpl oyees were
exposed to, and t hat Beaver had know edge of, the viol ati ve condi ti on.
DI SCUSSI ON

Qur anal ysi s of the Conm ssion's deci sion requires two steps.
First, the Court reviews the Comm ssion's interpretationof §(a)(2) to
determ ne whether it is "arbitrary, capricious, an abuse of di scretion,

or otherwi se not i naccordancewithlaw " Empire Co. v. Occupati onal

Safety & Health Revi ew Commi n, 136 F. 3d 873, 874 (1st Cr. 1998); see

al so Reich v. Sinpson, Gunpertz & Heger, Inc., 3 F.3d1, 2 (1st Cir.

1993). Innmaking this determnation, "'an agency's constructionof its

own regul ationsisentitledto substantial deference. Empire, 136
F.3d at 875 (quotingSi npson, 3 F.3d at 2). Accordingly, the agency's
interpretation shouldbegivenfull effect if it isreasonable, that is

ifit "sensibly conforns tothe purpose and wordi ng of the regul ation.”

|d.; see also Sinpson, 3 F.3d at 2. As a consequence, even if the

regul ati onis anbi guous, the Court defers to the agency's reasonabl e

i nterpretation. See Mddern Gonti nental /Gpayashi v. Qccupational Safety

& Heal th Revi ew Commi n, 196 F. 3d 274, 281 (1st Cir. 1999); Sinpson, 3

F.3d at 2.
The second conponent of our analysisis, if the Secretary's
interpretationis reasonabl e, whet her t he appel | ant had adequat e noti ce

of the Secretary's interpretation of the regulation. See Mdern

Continental, 196 F.3d at 281; D ebold, Inc. v. Marshall, 585 F. 2d 1327,
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1335 (6th Cir. 1978); Dianond Roofing Co. v. Occupational Safety &

Heal t h Revi ew Conmi n, 528 F. 2d 645, 649 (5th Gr. 1976). The burdenis

on the Secretary to establishthat Beaver had actual or constructive
notice that, pursuant to 8 (a)(2), asw ng gate or offset railing was

required at the entrance to the opening. See Peterson Bros. Steel

Erection Co. v. Reich, 26 F.3d 573, 575 (5th Cir. 1994); Cape &

Vi neyard D v. of NewBedford Gas v. Cccupati onal Safety & Heal t h Revi ew

Commi n, 512 F. 2d 1148, 1152 (1st Cir. 1975). 1f, however, thereis

evi dence of actual know edge of a hazardous condition, thereisnofair

notice problem See Cape & Vineyard, 512 F. 2d at 1152. We review
factual findingstoconfirmthat they are supported by "substanti al

evi dence” intherecord considered as a whol e. See Enpire, 1365 F. 3d
at 875; Sinpson, 3 F.3d at 2. Qur reviewof therecordincludesthe

ALJ's factual findings. See NLRB v. Boston Dist. Council of

Carpenters, 80 F.3d 662, 665 (1st Cir. 1996).

| . The Standard

The dispute in this case centers on the neaning of the
parent hetical "(except at entrance to opening)” in 8 (a)(2). The
Secretary's positionisthat the standard plainly requires a protective
guard on al | exposed si des of the pl atformopening. Accordingtothe
Secretary, the parenthetical excepts "the entrance to openi ng" fromthe
requi rement of a standard railing and standard t oeboard, and t he second

cl ause of the standard provides the alternative requirenent for the
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entrance. In other words, the parenthetical nodifies the word
"standard."” Wilethis readingis reasonable, both grammatically and
i nviewof OSHA s goal of elim natingthe work hazard of i nadvertent
falls through t he | adderway opening, it i s by no neans t he only obvi ous
interpretation of the standard, as the Secretary so di si ngenuously
contends.® Tothe contrary, the Secretary's interpretationrenders the
parent heti cal superfluous. As the ALJ observed, the Secretary's
interpretati on woul d be plainfromthe standard i n the absence of the
parent hetical. And at the adm nistrative hearing, the OSHA expert
coul d not expl ai nthe significance of the parenthetical.® Inaddition,
t he i dentical parenthetical in 8 (a)(1), the sectionthat i nmrediately
precedes the one at i ssue inthis case, conpletely exenpts the entrance
to a stairway floor opening fromall guarding requirenents as all

parti es agree.

S Incontrast, the appel | ant suggests that the parenthetical excepts
the entrance fromtherailingrequirenent entirely. The appell ant
proposes t hat the second cl ause of the standard applies insteadto
passage fromt he pl atf ormont o anot her pl atformor to wal k-t hrough
| adders, the railings of which extend throughthe floor openi ng and
flare out at the entrancetothe |l adder. Wiilethisinterpretation may
be reasonabl e, it does not di ssuade us fromadopting the agency's
reasonabl e interpretation, whichis due significant deference. See
Modern Continental, 196 F.3d at 281.

6 At oral argunent, counsel for the Secretary accused the Court of
m scharacteri zing the expert's testinony. Counsel suggestedthat the
expert was asked only why t he parent hetical was i nthe standard and not
what it nmeant. However, after review ngthe colloquy between the ALJ
and t he expert andits context, weread the expert's testinony as an
adm ssion that he could not account for the parenthetical in his
interpretation of the standard.
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Thus, we di sagree with t he Conmi ssionthat the standardis
plainonits face. Despite our viewthat the regul ationis anbi guous,
however, the Secretary's reasonable interpretation is still due
deference, andthereis noneedtoresort toindustry standards for

further insight. See Mddern Continental, 196 F. 3d at 281. It foll ows,

t herefore, that the Conm ssion's | egal conclusionis not "arbitrary,
capri cious, an abuse of di scretion, or otherw se not i naccordance with
law, " Enpire, 136 F. 3d at 874, and we affirmthe Conmm ssi on's deci si on
with respect to the nmeaning of the standard.

1. Adequat e Notice

However, inlight of the "inartful drafting"” of the standard,
Di ebol d, 585 F. 2d at 1336, in additionto the inconsistency of the
Secretary'sinterpretationw th other very sinm | ar standards, this
Court is not preparedto affirmthe Conm ssion's determ nation that
Beaver had notice of the Secretary's interpretation based on the
| anguage of the standard al one. As a point of clarification, the
Conmi ssi on di d not nake a factual findingontheissue of notice but
reliedinstead onits | egal conclusionthat the standard was pl ai n on
its face. We determ ned above, however, that the standard was
anbi guous, and we cannot, therefore, find constructive notice.

Thus, the issue before this Court is whether Beaver had
actual notice of the specificrequirenents of § 23(a)(2) that Beaver

had to provide a swing gate or offset rail at the | adder openi ng. See
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Peterson, 26 F.3d at 575; Faultless Div., Bliss & Laughlin I ndus., |nc.

v. Secretary of Labor, 674 F. 2d 1177, 1186 (7th Cr. 1982); Di ebol d,

585 F. 2d at 1336-37; Cape & Vi neyard, 512 F. 2d at 1152. Beaver cannot

be cited for arguably viol ating an i ndustry gui deline or practice that

is not reflected in the OSHA regul ati ons.
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A. Actual Notice

Accordi ngly, we consider the ALJ' s determ nati on, based on
evi dence presented at the hearing, that "t he Secretary has not provided
fair noticeof itsinterpretationof thecited standard as appliedin
this case.” This factual findingis preceded by an anal ysi s of the
anmbi guity of the standard, testinony froman OSHA adm ni strator who
coul d not expl ai n t he nmeani ng of the parenthetical, and testinony from
i ndustry experts regardi ng i ndustry practi ce and under st andi ng of the
st andard. Although not specifically nmentioned, the ALJ, hinself,
guesti oned Beaver's pl ant engi neer regardi ng hi s under st andi ng of the
standard. Based on t he evi dence, and despite t he engi neer's testi nony,
t he ALJ found t hat Beaver di d not have notice. W concl ude that the
ALJ's finding is supported by substantial evidence in the record.

The unchal | enged t esti nony of i ndustry experts established
that 8§ (a)(2) was not understood to i npose any guardi ng requi renments on
| adderway fl oor openings. Infact, the cormon safety precaution, the
use of chains to guard entrances to | adderway fl oor openi ngs, and nore
recently automatic gates, findsits sourceinindustry guidelines and
practice and not in OSHA regul ations.

The Secretary directs the Court to the probl enmatic testinony
of Beaver's pl ant engi neer as evi dence of actual notice. |ndeed, the
engi neer attests that "29 C. F. R" requi res sone guardi ng around t he

entrances to the opening. However, it is evident, upon closer
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exam nation of his testinony, that his understanding originatesinthe
i ndustry gui delines and practice and not the OSHA standard. The
engi neer was obvi ously confused, as t he ALJ nust have recogni zed after
cl osely questioning him 1In actuality, if Beaver had in place an
automati c gate or chain, as the engi neer suggested, the plant would
still beinviolationof the CSHA standard accordingtothe Secretary's
i nterpretation.

The engineer's referenceto "the statute” "29C F.R " is
m sl eadi ng. That regulationis the general citation for all |abor
regul ations. Even 8§ 1910.23 appliesto all floor and wal | openi ngs and
hol es, including stairway floor openings and open-sided floors,
pl atfornms and runways. Thus, the engi neer was not necessarily nmaki ng
a speci fic, and knowi ng, referencetothe standard at i ssueinthis
case. |f, as suggested above, it woul d be reasonabletointerpret the
standard as exenpting the entrance to t he openi ng fromany guar di ng
requirenents, as 29 C.F. R indisputably does for other types of
| adder way openi ngs, the engi neer' s awareness of contrary i ndustry
gui del i nes does not put hi mon notice. The Conm ssion can not i ssue a
citation for ignoringindustry practice. Consistent withthe ALJ's
finding of notice, the nore plausible interpretation of the engi neer's
testinmony is that it conports with the industry guidelines and

practi ce.
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Nor is thelack of notice cured by the availability of the
interpretiveletters. First, the plant was built in 1992, and the
| etters, dated 1992 and 1993, di d not becone publical ly avail abl e on
theinternet until 1995. Second, we have not been presented wi t h any
aut hority establishingthe wei ght of theseletters or aduty onthe
petitioner to be aware of these letters.

B. Know edge of Hazardous Conditi on

Wi | e proof of Beaver's "actual know edge" of a hazardous

condition could negate the question of fair notice, see Cape &

Vi neyard, 512 F. 2d at 1152, the evi dence t hat t he pl at f or mopeni ng was
unguarded is not itself dispositive. Certainly, the plant engineer's
testi nony that he bel i eved sone type of guardi ng was requi red, and t he
i ndustry practice of providing protection, suggest that Beaver shoul d
have been awar e of a hazardous condition. Simlarly, the Comm ssion
concl uded t hat Beaver fail edto exercisereasonable diligencewth
respect tothe viol ative condi ti on because Beaver failedtoinspect the
pl atf orm or determ ne what hazards exi sted.

However, the Comm ssion presuned that a viol ative condition
— nanel y, al adderway pl at f or mopeni ng wi t hout a swi ng gate or of f set
railing—isitself hazardous. It isnot at all clear tothis Court
t hat an unguar ded | adderway fl oor openi ng i s necessarily a hazardous
condition, particularly inlight of the regulations which permt other

t ypes of unguarded pl atf ormopeni ngs. Neither party has directedthis
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Court to significant evidence establishing or belyingthe existence of
a hazardous condition on the basis of an unguarded opening.

Furthernmore, there is evidence inthe record countering
Beaver's awar eness of a hazardous condition. For exanple, Beaver
subm tted unchal | enged evi dence t hat nei t her of the two enpl oyees, or
any of the consul tants, who occasi onal |l y worked on t he pl at f or mever
expressed concern about a hazardous condition, and there were no
reported incidents. Infact, one of Beaver's enpl oyee's testifiedthat
a swing gate would interfere with his ability to work safely. 1In
addi ti on, other safety precautions were taken, such as the use of
saf ety | anyards fastened to t he wor kers as t hey maneuver ed of f and ont o
the | adder. And finally, an engi neer who worked for the firmt hat
desi gned the plant testifiedthat he believedit confornedto OSHA' s
requi renents, whichtends toindicatethat Beaver woul d be unawar e of
an existing hazard.

W t hout factual findings fromthe Comm ssion or the ALJ on
this issue, we declinetoconclude, based onthis record, that Beaver
had knowl edge of a hazardous conditi on.

CONCLUSI ON

Al t hough we ultimtely agree with the Conm ssion's
interpretation of the standard, because Beaver | acked adequat e notice
of that interpretation, the citation nust bevacated. This caseis

remanded for proceedi ngs consistent with this opinion.
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